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7-12-1. CIGARETTE TAX ACT--SHORT TITLE.—-Chapter 7, Article 12
NMSA 1978 may be cited as the "Cigarette Tax Act".
(Laws 1971, Chapter 77, Section 1)
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7-12-2. DEFINITIONS.-- As used in the Cigarette Tax Act:

A. "cigarette' means:

(1) any roll of tobacco or any substitute for tobacco wrapped in
paper or in any substance not containing tobacco;

(2) any roll of tobacco that is wrapped in any substance
containing tobacco, other than one hundred percent natural leaf tobacco,
which, because of its appearance, the type of tobacco used in the filler, its
packaging and labeling, or its marketing and advertising, is likely to be
offered to, or purchased by, consumers as a cigarette, as described in
Paragraph (1) of this subsection;

(3) bidis and kreteks; or

(4) any other roll of tobacco that is defined as a "cigarette' in
Subsection D of Section 6-4-12NMSA 1978;

B. "close of business" means that time when a business ceases to
operate for the remainder of the day or12:00 a.m., if the business is open and
conducting business at 12:00 a.m.;

C. "contraband cigarettes' means cigarette packages with counterfeit
stamps, counterfeit cigarettes, cigarettes that have false or fraudulent
manufacturing labels, cigarettes not sold in packages of five, ten, twenty or
twenty-five, cigarette packages without the tax, tax-credit or tax-exempt
stamps required by the Cigarette Tax Act and cigarettes produced by a
manufacturer or in a brand family not included in the directory;

D. "department" means the taxation and revenue department, the
secretary of taxation and revenue or any employee of the department
exercising authority lawfully delegated to that employee;

E. "directory" means a listing of tobacco product manufacturers and
brand families that is developed, maintained and published by the attorney
general under the Tobacco Escrow Fund Act;

F. "distributor'" means a person licensed pursuant to the Cigarette
Tax Act to sell or distribute cigarettes in New Mexico. '"Distributor' does not
include:

(1) a retailer;

(2) a cigarette manufacturer, export warehouse proprietor or
importer with a valid permit pursuant to 26 U.S.C. 5713, if that person sells
cigarettes in New Mexico only to distributors that hold valid licenses under
the laws of a state or sells to an export warehouse proprietor or to another
manufacturer; or

(3) a common or contract carrier transporting cigarettes
pursuant to a bill of lading or freight bill, or a person who ships cigarettes
through the state by a common or contract carrier pursuant to a bill of
lading or freight bill;

G. "license" means a license granted pursuant to the Cigarette Tax
Act that authorizes the holder to conduct business as a manufacturer or
distributor of cigarettes;
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H. "manufacturer'" means a person that manufactures, fabricates,
assembles, processes or labels a cigarette or that imports from outside the
United States, directly or indirectly, a finished cigarette for sale or
distribution in the United States;

I. "master settlement agreement' means the settlement agreement and
related documents entered into on November 23, 1998 by the state and
leading United States tobacco product manufacturers;

J. "package" means an individual pack, box or other container;
"package' does not include a container that itself contains other containers,
such as a carton of cigarettes;

K. "qualifying tribal cigarette tax" means an excise, privilege or
similar tax at a minimum rate of:

(1) three and seventy-five hundredths cents ($.0375) per
cigarette if the cigarettes are packaged in lots of twenty or twenty-five;

(2) seven and one-half cents ($.075) per cigarette if the
cigarettes are packaged in lots of ten; or

(3) fifteen cents ($.15) per cigarette if the cigarettes are
packaged in lots of five;

L. "retailer" means a person, whether located within or outside of
New Mexico, that sells cigarettes at retail to a consumer in New Mexico and
the sale is not for resale;

M. "stamp' means an adhesive label issued and authorized by the
department to be affixed to cigarette packages for excise tax purposes and
upon which is printed a serial number and the words "State of New Mexico"
and "tobacco tax"’;

N. "tax stamp' means a stamp that has a specific cigarette tax value
pursuant to the Cigarette Tax Act;

O. "tax-credit stamp' means a stamp that indicates the cigarette
package bearing the stamp is to be or has been sold by a retailer located on
land of a tribe that has imposed a qualifying tribal cigarette tax;

P. "tax-exempt stamp'" means a stamp that indicates a tax-exempt
status pursuant to the Cigarette Tax Act;

Q. "tribal member'" means a person who is recognized by the
governing body of an Indian tribe to be an enrolled member of that Indian
tribe;

R. "tribe" means a federally recognized Indian nation, tribe or pueblo
located wholly or partially in New Mexico, including:

(1) a political subdivision, agency or department of a tribe;

(2) an incorporated or unincorporated enterprise of a tribe,
one or more tribes or a political subdivision of a tribe; or

(3) a corporation considered to be an Indian or a tribe by the
federal government or the state; and
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S. "tribe's land" means the reservation, pueblo grant or trust land of
a tribe and property held by the United States in trust jointly for the nineteen
New Mexico Indian pueblos pursuant to Public Law 95-232.
(Laws 2010, Chapter 5, Section 2)

3.9.1.7 - DEFINITIONS: CIGARETTES DEFINED

For purposes of the Cigarette Tax Act, a “cigarette” is:

A. a roll of tobacco wrapped in paper or any substance not containing tobacco; or

B. a roll of tobacco that is wrapped in a substance containing tobacco other than one
hundred percent natural leaf tobacco, that weighs no more than three pounds per thousand sticks,
and that has three or more of the following characteristics:

(1) it has a typical cigarette size and shape;

(2) it has a cellulose acetate or other cigarette-type integrated filter;

(3) it has a filler primarily consisting of flue-cured, burley, oriental, or
unfermented tobaccos or has a filler material yielding the smoking characteristics of any of those
tobaccos;

(4) it has a filler, binder and wrapper that together contain three percent or more
by weight of total reducing sugars and four percent or less by weight of non-reducing sugars;

(5) 1itis sold in soft packs, hard packs, flip-top boxes, clam shells, or other
cigarette-type packages;

(6) itis sold in a package that labels the product as a cigarette or a cigarette
substitute, or in a package that does not clearly and conspicuously declare that the product is a
cigar;

(7) itis available for sale in packages of five, ten, twenty or twenty-five sticks;

(8) itis available for sale in cartons of ten packages;

(9) it is marketed or advertised to consumers as a cigarette or cigarette substitute;
or

C. a bidi or kretek.
[3.9.1.7 NMAC — N, 11/15/06; A, 11/30/07]

3.9.1.18 - FALSE AND FRAUDULENT MANUFACTURING LABELS

Product labels on packages of cigarettes, including small cigars, that are in compliance
with federal requirements are not false and fraudulent manufacturing labels for purposes of the
Cigarette Tax Act.
[3.9.1.18 NMAC — N, 11/15/06]
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7-12-3. EXCISE TAX ON CIGARETTES--REDUCTION OF RATE FOR
CERTAIN CIGARETTES.--

A. For the privilege of selling, giving or consuming cigarettes in New
Mexico, there is levied an excise tax at a rate of ten cents ($.10) for each
cigarette sold, given or consumed in this state.

B. The tax imposed by this section shall be referred to as the
"cigarette tax''.

C. The tax imposed by this section shall be reduced by fifty percent
for a cigarette for which a modified risk tobacco product order has been
issued by the United States secretary of health and human services pursuant
to Section 21 U.S.C. 387k(g)(1).

D. The tax imposed by this section shall be reduced by twenty-five
percent for a cigarette for which a modified risk tobacco product order has
been issued by the United States secretary of health and human services
pursuant to Section 21 U.S.C. 387k(g)(2).

(Laws 2019, Chapter 270, Section 39)
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7-12-3.1. CIGARETTE INVENTORY TAX--IMPOSITION OF TAX--
DATE PAYMENT OF TAX DUE.--

A. A tax that may be identified as the "cigarette inventory tax" is
imposed on a distributor that has in its possession tax-exempt stamps, tax-
credit stamps or tax stamps, not affixed to packages of cigarettes, at the close
of business on the day prior to the date on which an increase in the cigarette
tax imposed by Section 7-12-3 NMSA 1978 is effective.

B. The cigarette inventory tax due from the distributor is calculated
by multiplying the number of tax stamps not affixed to packages of cigarettes
in the distributor's possession by the increase in the excise tax. Tax-exempt
stamps and tax-credit stamps are not included in the calculation to determine
the amount of cigarette inventory tax to be paid by a distributor.

C. The cigarette inventory tax is to be paid to the department on or
before the twenty-fifth day of the month following the month in which the
increase in the cigarette tax is effective.

(Laws 2019, Chapter 270, Section 40)

7-12-3.2. CIGARETTE INVENTORIES.--

A. At the close of business on the day prior to any date on which the
cigarette tax imposed by Section 7-12-3NMSA 1978 is increased, each
distributor shall take inventory of tax-exempt stamps, tax-credit stamps and
tax stamps on hand, including stamps affixed to packages of cigarettes.

B. Each distributor shall report the total number of tax-exempt
stamps, tax-credit stamps and tax stamps in inventory at the close of business
on the day prior to the date on which the cigarette tax increases and pay the
cigarette inventory tax due.

(Laws 2010, Chapter 5, Section 5)
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7-12-4. EXEMPTION.--

A. Exempted from the cigarette tax are sales of cigarettes:

(1) to the United States or any agency or instrumentality
thereof or the state of New Mexico or any political subdivision thereof;

(2) to a tribe, or to a tribal member licensed by the governing
body of a tribe for use or sale on that tribe's land, if the tribe has in place a
qualifying tribal cigarette tax; and

(3) sales that the state is prohibited from taxing by a provision
of the United States constitution or the constitution of the state of New
Mexico.

B. As used in this section, the term "agency or instrumentality' does
not include persons who are agents or instrumentalities of the United States
for a particular purpose or only when acting in a particular capacity or
corporate agencies or instrumentalities.

(Laws 2010, Chapter 5, Section 6)

3.9.1.9 - DOCUMENTATION TO SUBSTANTIATE THE ISSUANCE OF A TRIBAL
LICENSE

Any documentation showing that a governing body or, if the governing body has
delegated the licensing function to an administrative agency, the appropriate administrative
agency, has authorized the enrolled tribal member to use or sell cigarettes on that tribe’s
reservation or pueblo grant is sufficient to claim the exemption under Section 7-12-4 NMSA
1978.
[3.9.1.9 NMAC — N, 11/15/06]

3.9.1.10 - DOCUMENTATION TO SUBSTANTIATE SALES OF CIGARETTES TO
EXEMPT ENTITIES
A. A distributor shall sell packages of cigarettes bearing a tax-exempt stamp only to:
(1) the United States or any agency or instrumentality thereof;
(2) the State of New Mexico or any political subdivision thereof;
(3) an Indian tribe, as defined in Subsection A of 3.2.4.7 NMAC, for use or sale
on that tribe’s reservation or pueblo grant; or
(4) aperson who is recognized by the governing body of an Indian tribe to be an
enrolled member of that Indian tribe and who is authorized by that Indian tribe to sell cigarettes
on the reservation or pueblo grant of that Indian tribe for use or sale on that tribe’s reservation or
pueblo grant.
B. The distributor must maintain records demonstrating that the sale is to an entity or
person described in Subsection A above.
C. For sales to a purchaser described in Paragraphs (1) and (2) of Subsection A
above, the distributor shall retain documentation related to the transaction showing the
governmental entity’s name, such as purchase orders, copies of warrants issued in payment and
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contracts related to the cigarettes sold.

D. For sales to a purchaser described in Paragraph (3) of Subsection A above, the
distributor shall obtain a statement, signed by the purchaser of the cigarettes that the purchaser is
an Indian tribe, as defined by Subsection A of 3.2.4.7 NMAC, and that the cigarettes are being
purchased for use or sale on that tribe’s reservation or pueblo grant. The statement must be
attested to by a tribal official.

E. For sales to a purchaser described in Paragraph (4) of Subsection A above, the
distributor shall obtain a statement signed by an official of the purchaser’s Indian tribe
confirming that the purchaser is an enrolled member of that Indian tribe. The statement of
membership may also be provided to the distributor by the Indian tribe on behalf of one or more
of its members, if attested to by a tribal official. This documentation shall be conclusive
evidence, and the only material evidence, that the purchaser is an enrolled member of an Indian
tribe.

F. For sales to a purchaser described in Paragraph (4) of Subsection A above, the
distributor shall also obtain documentation that the purchaser is authorized by, or under, the
authority of the governing body of the purchaser’s Indian tribe to sell or use cigarettes on the
reservation or pueblo grant of that Indian tribe. This documentation must be attested to by a
tribal official. The purchaser of the cigarettes shall also affirm in writing to the distributor that
the cigarettes are being purchased for use or sale on that tribe’s reservation or pueblo grant.
[3.9.1.10 NMAC — N, 11/15/06]
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7-12-4.1. CIGARETTE TAX--TRIBAL SALES--TAX-CREDIT STAMPS.--

A. A distributor shall obtain from the department tax-credit stamps to
affix to packages of cigarettes sold to a tribe or a tribal member licensed or
otherwise approved by a tribe to sell cigarettes under the authority of the
tribe on that tribe's land; provided that the tribe has certified to the
department that the tribe has in effect a qualifying tribal cigarette tax.

B. Cigarettes sold by a tribe or tribal member bearing a tax-credit
stamp shall be sold for use or sale on that tribe's land or on the land of
another tribe or for use but not for resale in the state or at a location off any
tribe's land.

(Laws 2010, Chapter 5, Section 7)
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7-12-5. AFFIXING STAMPS.--

A. Except as provided in Section 7-12-6 NMSA 1978, all cigarettes
shall be placed in packages or containers to which a stamp shall be affixed.
Only a distributor with a valid license issued pursuant to the Cigarette Tax
Act may purchase or obtain unaffixed tax-exempt stamps, tax-credit stamps
or tax stamps. A distributor shall not sell or provide unaffixed stamps to
another distributor, manufacturer, export warehouse proprietor or importer
with a valid permit pursuant to 26 U.S.C. 5713 or any other person.

B. Stamps shall be affixed by the distributor to each package of
cigarettes to be sold or distributed in New Mexico within thirty days of
receipt of those packages.

C. A distributor shall apply stamps only to packages of cigarettes that
the distributor has received directly from another distributor or from a
manufacturer or importer of cigarettes that possesses a valid and current
permit pursuant to 26 U.S.C. 5713.

D. A distributor shall not affix a stamp to a package of cigarettes of a
manufacturer or a brand family that is not included in the directory or sell,
offer or possess for sale cigarettes of a manufacturer or brand family that is
not included in the directory.

E. Packages shall contain cigarettes in lots of five, ten, twenty or
twenty-five.

F. Unless the requirements of this section are waived pursuant to
Section 7-12-6 NMSA 1978, a tax stamp shall be affixed to each package of
cigarettes subject to the cigarette tax, a tax-credit stamp shall be affixed to
each package of cigarettes subject to a qualifying tribal cigarette tax, and a
tax-exempt stamp shall be affixed to each package of cigarettes not subject to
the cigarette tax pursuant to Section 7-12-4 NMSA 1978.

G. A tax-exempt stamp or tax-credit stamp is not an excise tax stamp
for purposes of determining units sold pursuant to Section 6-4-12 NMSA
1978.

H. Stamps shall be affixed inside the boundaries of New Mexico,
unless the department has granted a license allowing a person to affix stamps
outside New Mexico.

(Laws 2010, Chapter 5, Section 8)

3.9.1.8 - CIGARETTES AS PRIZES ARE TAXABLE

Cigarettes which are used as prizes for performing certain skills at carnivals, amusement
parks, fairs or similar recreation facilities are required to have New Mexico cigarette tax stamps
affixed.
[4/30/99; 3.9.1.8 NMAC - Rn, 3 NMAC 9.1.8, 12/14/00]

3.9.1.11 - QUALIFICATIONS FOR A STAMP TO BE CONSIDERED AFFIXED
In order for a stamp to be considered affixed, a package must have at least 60% of the
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stamp visible, including the entire serial number. Packages of cigarettes that do not meet these
requirements shall be considered contraband cigarettes and may be subject to the penalties
imposed under Section 7-12-13.1 NMSA 1978.

[3.9.1.11 NMAC —N, 11/15/06]
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7-12-6. WAIVER OF REQUIREMENT THAT STAMPS BE AFFIXED.--
The requirement imposed in Section 7-12-5 NMSA 1978 that stamps be
affixed to packages or containers of cigarettes is waived if the cigarettes are:
A. distributed by a manufacturer pursuant to federal regulations and
are exempt from tax pursuant to 26 U.S.C. 5704; and
B. not subsequently imported into New Mexico.
(Laws 2009, Chapter 197, Section 13)
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7-12-7. SALE OF STAMPS--PRICES.--

A. Only the department shall sell stamps. Stamps may be sold by the
department only to a distributor.

B. Stamps shall display a serial number. Stamps bearing the same
serial number shall not be sold to more than one distributor. The department
shall keep records of the serial numbers of the stamps provided to each
distributor.

C. A stamp shall be affixed to a package of cigarettes in such a
manner as to clearly display the serial number at the point of sale.

D. Tax stamps shall be sold at their face value with the following
discounts:

(1) forty-six hundredths percent less than the face value of the
first thirty thousand dollars ($30,000) of stamps purchased in one calendar
month;

(2) thirty-six hundredths percent less than the face value of the
second thirty thousand dollars ($30,000) of stamps purchased in one calendar
month; and

(3) twenty-two hundredths percent less than the face value of
stamps purchased in excess of sixty thousand dollars ($60,000) in one
calendar month.

E. Tax-credit stamps shall be provided only to distributors and shall
be provided free of charge; provided that the distributor is in full compliance
with the reporting requirements of the Cigarette Tax Act and rules adopted
pursuant to that act.

F. If the face value of tax stamps sold in a single sale is less than one
thousand dollars ($1,000), the discount provided for in this section shall not
be allowed.

G. Payment for tax stamps shall be made on or before the twenty-fifth
day of the month following the month in which the sale of stamps by the
department is made.

H. Tax-exempt stamps shall be provided only to distributors and shall
be free of charge; provided that the distributor is in full compliance with the
reporting requirements of the Cigarette Tax Act and rules adopted pursuant
to that act.

(Laws 2019, Chapter 270, Section 41)

3.9.1.12 - CIGARETTE STAMP QUANTITIES

The minimum order for cigarette stamps is 1,500, and the minimum order for tax-exempt
stamps is 15,000.
[3.9.1.12 NMAC — N, 11/15/06]
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7-12-8. REDEMPTION OF STAMPS.--The department shall redeem unused
or destroyed stamps at the price paid by the buyer, provided acceptable proof
of such destruction is provided the department. It is presumed that the stamps
presented for redemption were the last stamps bought in the month in which
the sale of the stamps was made. If the month in which the sale was made is
unknown, the amount to be paid by the department upon redemption shall be
computed as if the stamps presented for redemption were the last stamps
bought in the average monthly number of stamps bought during the preceding
calendar year.

(Laws 2006, Chapter 91, Section 9)

7-12-9. REPEALED
(Laws 2006, Chapter 91, Section 18)
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7-12-9.1. LICENSING--GENERAL LICENSING PROVISIONS.--

A. A person shall not engage in the manufacture or distribution of
cigarettes in New Mexico without a license issued by the department.

B. The department shall issue or renew a license for a term not to
exceed one year.

C. The department may charge a license fee of up to one hundred
dollars ($100) for each manufacturer's or distributor's license issued or
renewed.

D. An application for a license or renewal of a license shall be
submitted on a form determined by the department and shall include:

(1) the name and address of the applicant and:

(a) if the applicant is a firm, partnership or association,
the name and address of each of its members; or

(b) if the applicant is a corporation, the name and
address of each of its officers;

(2) the address of the applicant's principal place of business
and every location where the applicant's business is conducted; and

(3) any other information the department may require.

E. The department may issue a distributor's license and a
manufacturer's license to the same person.

F. Persons licensed as manufacturers or distributors may sell stamped
cigarettes at retail.

G. A license may not be granted, maintained or renewed if one or
more of the following conditions applies to an applicant:

(1) the applicant is a delinquent taxpayer pursuant to Section
7-1-16 NMSA 1978 only with respect to the cigarette tax or the gross receipts
tax or has unfiled tax returns due with respect to the cigarette tax or the
gross receipts tax;

(2) the applicant has had a manufacturer's or distributor's
license revoked by the department or any other state within the past two
years;

(3) the applicant is convicted of a crime related to contraband
cigarettes, stolen cigarettes or counterfeit stamps;

(4) the applicant is a manufacturer but not a participating
manufacturer as defined in Section II(jj) of the master settlement agreement
and the applicant is not in compliance with the provisions of Section 6-4-13
NMSA 1978 or the Tobacco Escrow Fund Act; or

(5) the applicant is a manufacturer and imports cigarettes into
the United States that are in violation of 19 U.S.C. 1681a or manufactures
cigarettes that do not comply with the Federal Cigarette Labeling and
Advertising Act.

H. In addition to a civil or criminal penalty provided by law, upon a
finding that a licensee has violated a provision of the Cigarette Tax Act or the
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Tobacco Escrow Fund Act or a rule adopted pursuant to either act, the
department may revoke or suspend the license or licenses of the licensee.

I. As used in this section, "applicant" includes a person or persons
owning, directly or indirectly, in the aggregate, more than ten percent of the
ownership interest in the business holding or applying for a license pursuant
to the Cigarette Tax Act.

(Laws 2023, Chapter 85, Section 17)

3.9.1.13 - CIGARETTE DISTRIBUTOR AND MANUFACTURER LICENSE -
LICENSING FEE

Any person that applies for a cigarette distributor’s license or a manufacturer’s license
shall pay a licensing fee of one hundred dollars ($100.00). The licensing fee will be imposed for
every license, including annual renewals.
[3.9.1.13 NMAC — N, 11/15/06]
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7-12-9.2. DISTRIBUTOR'S LICENSE.--

A. A person shall not distribute stamped packages of cigarettes for
resale or sell stamped packages of cigarettes at wholesale without first
obtaining a distributor's license from the department.

B. A person licensed to distribute cigarettes is authorized to:

(1) receive unstamped packages of cigarettes from a
manufacturer or a distributor;

(2) purchase tax stamps and receive tax-exempt stamps and
tax-credit stamps from the department;

(3) affix tax stamps, tax-credit stamps or tax-exempt stamps to
unstamped packages of cigarettes;

(4) sell stamped packages of cigarettes to a retailer for resale or
to a distributor; and

(5) sell unstamped packages of cigarettes to a person licensed
to distribute cigarettes outside of New Mexico or to a distributor.
(Laws 2010, Chapter 5, Section 10)
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7-12-9.3. MANUFACTURER'S LICENSE.--
A. A person shall not manufacture cigarettes in New Mexico unless
licensed by the department.
B. A person licensed to manufacture cigarettes in New Mexico is
authorized to:
(1) manufacture, produce and package cigarettes;
(2) receive imported cigarettes;
(3) sell unstamped cigarettes to a distributor, another
manufacturer or an export warehouse proprietor; and
(4) sell unstamped cigarettes outside of New Mexico.
(Laws 2006, Chapter 91, Section 9)
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7-12-9.4. RETAIL SALE OF CIGARETTES.--A retailer of cigarettes shall:
A. only obtain cigarettes for resale from a distributor;
B. only obtain stamped cigarettes;
C. not sell cigarettes at wholesale or for resale unless the retailer is
also a distributor; and
D. comply with the provisions of the Cigarette Tax Act or any law or
rule that applies to retailers of cigarettes.
(Laws 2006, Chapter 91, Section 10)

3.9.1.14 - CIGARETTES NOT PURCHASED FROM A LICENSED DISTRIBUTOR

If a cigarette retailer has in its possession cigarettes determined by the department to have
been purchased from a source other than a licensed distributor, the retailer may be subject to
penalties under Section 7-12.13.1 NMSA 1978.
[3.9.1.14 NMAC — N, 11/15/06]
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7-12-10. REPEALED
(Laws 2006, Chapter 91, Section 18)

7-12-10.1. RETENTION OF INVOICES AND RECORDS--INSPECTION
BY DEPARTMENT.--

A. A manufacturer, distributor or retailer shall maintain copies of
invoices for each of its facilities for every transaction involving a cigarette
sale, purchase, transfer, receipt or consignment, except that a retailer need
not retain copies of invoices for sales of cigarettes to consumers. An invoice
shall show:

(1) the names and addresses of all persons involved in the
transaction, including the seller, purchaser, consignor and consignee. If a
transaction involves an additional facility of the same manufacturer,
distributor or retailer, the invoice shall also show the address of the
additional facility;

(2) the date;

(3) the price; and

(4) the quantity of each brand of cigarettes involved in each
transaction.

B. Records required to be maintained pursuant to Subsection A of
this section shall be preserved on the premises described in the license in a
manner that ensures permanency and accessibility for inspection at
reasonable hours by the department.

C. The records required to be maintained pursuant to Subsection A of
this section shall be retained for a period of three years from the end of the
year in which the transaction occurred, unless otherwise required by law to
be retained for a longer period of time.

D. The department and the secretary of the United States department
of the treasury, or a designee, may inspect the reports and records required
pursuant to the Cigarette Tax Act along with any stock of cigarettes in the
possession of the manufacturer, distributor or retailer. The department, at its
sole discretion, may share those records and reports with law enforcement
officials of the federal government, other states and international authorities.
(Laws 2009, Chapter 197, Section 16)
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7-12-11. EXPORT SELLERS--PHYSICAL SEGREGATION OF
CIGARETTES TO BE EXPORTED.--

A. A distributor selling and shipping cigarettes outside New Mexico
may maintain unstamped packages of cigarettes on the distributor's premises
if the unstamped packages to be shipped outside the state are kept in a
separate part of the distributor's place of business, physically segregated
from packages of cigarettes to be sold inside New Mexico and clearly
identified as packages of cigarettes for shipment outside the state. If packages
of cigarettes to be sold outside New Mexico are intermingled with packages
of cigarettes to be sold inside New Mexico, they shall be stamped and treated
for purposes of the Cigarette Tax Act as packages of cigarettes to be sold
inside New Mexico.

B. Unstamped packages of cigarettes shall not be transferred by a
distributor to another facility of the distributor's or to another person within
New Mexico.

C. A person doing business as both a distributor and a retailer or both
a distributor and a manufacturer shall maintain separate areas for stamped
and unstamped packages of cigarettes.

(Laws 2006, Chapter 91, Section 12)
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7-12-12. SHIPMENT OF UNSTAMPED CIGARETTES IN NEW
MEXICO.--

A. A person that ships unstamped packages of cigarettes into New

Mexico other than to a distributor shall first file a notice of the shipment
with the department.

B. A person that transports unstamped packages of cigarettes into or

within New Mexico shall carry, in the transporting vehicle, invoices or
equivalent documents applicable to all cigarettes in the shipment. The
invoices or documents shall show:

(1) the name and address of the consignor or seller;
(2) the name and address of the consignee or purchaser; and
(3) the quantity of each brand of cigarettes transported.

C. The provisions of Subsections A and B of this section shall not

apply to a common or contract carrier transporting cigarettes through New
Mexico to another location pursuant to a proper bill of lading or freight bill
that states the quantity, source and destination of the cigarettes.

D. The department may, by regulation, require and prescribe the

contents of reports to be filed with the department by persons transporting
unstamped packages of cigarettes in New Mexico.
(Laws 2006, Chapter 91, Section 13)

3.9.2.8 - TRANSPORTING UNSTAMPED CIGARETTES INTO NEW MEXICO
A person filing a notice with the department, pursuant to Subsection A of Section 7-12-12
NMSA 1978, shall include in the notice the following information:

A.
Mexico;
B.
C.
D.

name and address of the person receiving the unstamped cigarettes in New

the quantity of unstamped cigarettes being shipped into the state to that person;
the brands of the cigarettes being shipped into the state to that person; and
the date of shipment.

[5/20/92, 9/14/96; 3.9.2.8 NMAC - Rn & A, 3 NMAC 9.2.8, 12/14/00; A, 11/15/06]
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7-12-13. REPEALED
(Laws 2006, Chapter 91, Section 18)
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7-12-13.1. CIVIL PENALTIES.--

A. Whoever knowingly fails, neglects or refuses to comply with the
provisions of the Cigarette Tax Act shall be liable for, in addition to any
other penalty provided in that act:

(1) for a first offense, a penalty of up to one thousand dollars
($1,000);

(2) for a second offense, a penalty of not less than one thousand
five hundred dollars ($1,500) and no more than two thousand five hundred
dollars ($2,500); and

(3) for a third or subsequent offense, a penalty of not less than
five thousand dollars ($5,000).

B. Whoever fails to pay a tax imposed pursuant to the Cigarette Tax
Act at the time the tax is due shall, in addition to any other penalty provided
in that act, be liable for a penalty of five hundred percent of the tax due but
unpaid.

C. Contraband cigarettes in New Mexico and the equipment used to
manufacture, package or stamp them are subject to seizure, forfeiture and
destruction by the department, its revenue officers or its agents or by other
state or local peace officers.

D. Counterfeit stamps for use in New Mexico in the possession of any
person and the equipment used to produce them are subject to seizure by the
department, its revenue officers or its agents or by other state or local peace
officers.

(Laws 2006, Chapter 91, Section 16)

3.9.1.15 - CIVIL PENALTIES
The department will impose the penalties authorized by Section 7-12-13.1 NMSA 1978
in accordance with the following schedule.
A. The penalty for a first offense shall be imposed as follows:
(1)  one hundred dollars ($100) for a violation involving a quantity of fewer than
two cartons of contraband cigarettes;
(2) two hundred fifty dollars ($250) for a violation involving a quantity of
between two cartons and not more than twenty-five cartons of contraband cigarettes;
3) five hundred dollars ($500) for a violation involving a quantity of between
twenty-six cartons and not more than two hundred ninety-nine cartons of contraband cigarettes;
or

4) one thousand dollars ($1,000) for a violation involving a quantity of three
hundred or more cartons of contraband cigarettes.
B. The penalty for a second offense shall be imposed as follows:

(1)  one thousand five hundred dollars ($1,500) for a violation involving a quantity
of fewer than two cartons of contraband cigarettes;
(2)  one thousand seven hundred fifty dollars ($1,750) for a violation involving a
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quantity of between two cartons and not more than twenty-five cartons of contraband cigarettes;

(3) two thousand dollars ($2,000) for a violation involving a quantity of between
twenty-six cartons and not more than two hundred ninety-nine cartons of contraband cigarettes;
or

(4) two thousand five hundred dollars ($2,500) for a violation involving a quantity
three hundred or more cartons of contraband cigarettes.

C. The penalty for a third offense shall be imposed as follows:

(1) five thousand dollars ($5,000) for a violation involving a quantity of fewer
than two cartons of contraband cigarettes;

(2) seven thousand five hundred dollars ($7,500) for a violation involving a
quantity of more than two cartons and not more than twenty-five cartons of contraband
cigarettes;

(3) ten thousand dollars ($10,000) for a violation involving a quantity of between
twenty-six cartons and not more than two hundred ninety-nine cartons of contraband cigarettes;
or

(4) fifty thousand dollars ($50,000) for a violation involving a quantity of three
hundred or more cartons of contraband cigarettes.

D. The level of the penalty imposed for a second or third offense is determined only
on the quantity of cigarettes involved with that offense, and not on cigarettes involved in a prior
offense.

[3.9.1.15 NMAC — N, 11/15/06]
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7-12-13.2. CRIMINAL OFFENSES--CRIMINAL PENALTIES--SEIZURE
AND DESTRUCTION OF EVIDENCE.--

A. Whoever violates a provision of the Cigarette Tax Act or a rule
adopted pursuant to that act is guilty of a misdemeanor and shall be
sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978.

B. Whoever, with intent to defraud, fails to comply with a licensing,
reporting or stamping requirement of the Cigarette Tax Act or with a
licensing, reporting or stamping rule adopted pursuant to that act is guilty of
a fourth degree felony and upon conviction shall be sentenced pursuant to
the provisions of Section 31-18-15 NMSA 1978.

C. Whoever packages cigarettes for sale in New Mexico or whoever
sells cigarettes in New Mexico, in packages of other than five, ten, twenty or
twenty-five cigarettes is:

(1) for the first offense, guilty of a misdemeanor and when
convicted shall be sentenced pursuant to Section 31-19-1 NMSA 1978; and

(2) for the second or subsequent offense, guilty of a fourth
degree felony and when convicted shall be sentenced pursuant to Section 31-
18-15 NMSA 1978.

D. Whoever purchases or otherwise knowingly obtains counterfeit
stamps or whoever produces, uses or causes counterfeit stamps to be used is
guilty of a fourth degree felony and upon conviction shall be sentenced
pursuant to the provisions of Section 31-18-15 NMSA 1978.

E. Whoever sells or possesses for the purpose of sale contraband
cigarettes is in violation of the Cigarette Tax Act and shall have the product
and related equipment seized. If convicted of selling or possessing for sale
contraband cigarettes, the person shall be sentenced as follows:

(1) a violation with a quantity of fewer than two cartons of
contraband cigarettes, or the equivalent, is a petty misdemeanor and is
punishable in accordance with the provisions of Section 31-19-1 NMSA 1978;

(2) a first violation with a quantity of two cartons or more of
contraband cigarettes, or the equivalent, is a misdemeanor and is punishable
in accordance with the provisions of Section 31-19-1 NMSA 1978; and

(3) a second or subsequent violation with a quantity of two
cartons or more of contraband cigarettes, or the equivalent, is a fourth
degree felony and is punishable by a fine not to exceed fifty thousand dollars
($50,000) or imprisonment for a definite term not to exceed eighteen months,
or both, and shall also result in the revocation by the department of the
manufacturer's or distributor's license, if any.

F. Contraband cigarettes or counterfeit stamps seized by the
department or by a law enforcement agency shall be retained as evidence to
the extent necessary. Contraband cigarettes or counterfeit stamps no longer
needed as evidence shall be destroyed.

3.9.2 NMAC Page 27



G. Prosecution for a violation of a provision of this section does not
preclude prosecution under other applicable laws.
(Laws 2009, Chapter 197, Section 17)

3.9.1.19 - POSSESSION OF CONTRABAND CIGARETTES; SEIZURE

Cigarettes in the possession of any person which are contraband cigarettes pursuant to
Subsection B of Section 7-12-2 NMSA 1978 may be immediately seized by the department. The
department shall not be required to obtain a warrant or court order prior to the seizure of

contraband cigarettes.
[3.9.1.19 NMAC - N, 10/30/09]

3.9.1.20 - RIGHT OF APPEAL

Any person may appeal the department’s determination that cigarettes seized are
contraband under Subsection B of Section 7-12-2 NMSA 1978, and any imposition of civil
penalties authorized by Section 7-12-13.1 NMSA 1978. Any person may appeal the department’s
decision to deny, suspend or revoke the issuance of a cigarette distributor or manufacturer

license.
[3.9.1.20 NMAC - N, 10/30/09]

3.9.1.21 - APPEAL PROCEDURES

The following are the procedures for appeals filed pursuant to 3.9.1.20 NMAC:

A. Appeals shall be submitted in writing to the office of the secretary of the taxation
and revenue department. Appeals must be received by the office of the secretary or, if mailed,
must bear a postmark date, within 10 days after the date cigarettes are seized by the department,
the date of a notice of denial, suspension or revocation of a license, or the date of a notice of
imposition of civil penalties or, where the tenth day falls on a Saturday, Sunday or legal state
holiday, the next business day following the tenth day.

B. Contents of appeal. The appeal shall:

(1) include the name and address of the appellant;
(2) contain a statement of the grounds for appeal, including any law to support the
grounds for appeal; and

3) include supporting exhibits, evidence or documents to substantiate the
appellant’s claim.
C. Upon the receipt of a timely appeal, the secretary shall review the materials

submitted and shall issue a written decision granting or denying the appeal.

(1) In the event that an appeal is granted with respect to seized cigarettes, the
cigarettes seized by the department shall be released to the appellant.

(2) In the event that an appeal is denied, the secretary’s decision shall include the
reasons for the denial of the appeal.

D. A person from whom more than 2,500 cigarettes were seized or upon whom a
civil penalty has been imposed may request an evidentiary hearing on the seizure and forfeiture
of the cigarettes or the civil penalty if the appeal provided above is denied. The hearing request
must be in writing, addressed to the office of the secretary and received or, if mailed, postmarked
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within 10 days of the date that the secretary’s decision has been mailed to the person. The
hearing will be conducted as provided in 3.1.8.8 through 3.1.8.16 NMAC. The secretary may
designate a hearing officer to conduct the hearing.

E. The decision of the secretary to grant or deny an appeal shall become final and
conclusive 30 days from the date the written decision is mailed by the department to the appellant
unless a request for hearing as allowed by Subsection D above has been filed. If a request for
hearing is filed, the decision of the secretary or hearing officer shall become final and conclusive
30 days from the date the written decision is mailed by the secretary or hearing officer to the
appellant.

[3.9.1.21 NMAC - N, 10/30/09]

3.9.1.22 - FORFEITURE

In the absence of the filing of a timely appeal of a seizure of contraband cigarettes or
when a decision has become final under Subsection E of 3.9.1.21 NMAC, the cigarettes seized
by the department shall be deemed forfeited and shall be destroyed by the department unless
needed for evidence in other proceedings.
[3.9.1.22 NMAC - N, 10/30/09]
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7-12-14. REPEALED
(Laws 1983, Chapter 211, Section 42)

7-12-15. COUNTY AND MUNICIPALITY RECREATIONAL
FUND--DISTRIBUTION.--

A. There is created in the state treasury a fund to be known as the
"county and municipality recreational fund'". At the end of each month, the
state treasurer shall distribute all sums remaining in the county and
municipality recreational fund to each county and municipality in the state as
follows:

(1) to each county in the proportion that the sales of cigarettes
made within the county borders, exclusive of sales within any municipality in
that county, bears to the total sales of cigarettes in the state during such month;
and

(2) to each municipality in the proportion that the sales of
cigarettes made within the municipality during such month bears to the total
sales of cigarettes in the state for such month.

B. The funds distributed to the counties and municipalities under this
section shall be used for recreational facilities and salaries of instructors and
other employees necessary to the operation of such facilities. Such recreational
facilities shall be for the use of all persons, and juveniles and elderly persons
shall not be excluded. Each county or municipality shall establish a fund to be
known as the '"recreational fund" into which all moneys received from the
county and municipality recreational fund shall be deposited. As used in this
section, "juvenile' means every person under the age of majority and "elderly
person' means every person over the age of sixty years.

(Laws 1973, Chapter 138, Section 28)
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7-12-16. COUNTY AND MUNICIPAL CIGARETTE TAX
FUND--DISTRIBUTION.--

A. There is created in the state treasury a fund to be known as the
""county and municipal cigarette tax fund'. At the end of each month, the state
treasurer shall distribute all sums remaining in the county and municipal
cigarette tax fund to each county and municipality in the state as follows:

(1) to each county in the proportion that the sales of cigarettes
made within the county borders, exclusive of the sales within any municipality
in that county, bears to the total sales of cigarettes in the state during such
month; and

(2) to each municipality in the proportion that the sales of
cigarettes made within the municipality during such month bears to the total
sales of cigarettes in the state for such month.

B. The funds so distributed to the counties and municipalities under
this section shall be deposited in the general fund of such counties and
municipalities; provided, the cigarette tax revenues distributed under the
provision of this section shall not be earmarked or otherwise obligated under
the terms or provisions of any prior law, prior local ordinance or prior bond
agreement which pledges cigarette tax revenues to the payment of any
principal or interest of revenue bonds issued pursuant to such prior law, prior
local ordinance or prior bond agreement.

(Laws 1968, Chapter 50, Section 6)
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7-12-17. REPORTING REQUIREMENTS--PENALTY .-

A. Each person who sells in New Mexico cigarettes manufactured by
that person or who receives on consignment or buys cigarettes either directly
from the manufacturer or from any out-of-state person for resale in New
Mexico shall report to the department by the twenty-fifth day of each month
that person's sales of cigarettes during the preceding month in each
municipality and within that portion of each county outside of the
municipalities located in that county. The department shall then advise the
state treasurer of the proportion of the total sales of cigarettes for the month
within each municipality and within that portion of each county outside of
municipalities, including sales of cigarettes to tribes or tribal members in a
county or municipality. The reports of such persons shall, upon receipt by
the department, become public records.

B. Any person who sells in New Mexico cigarettes manufactured by
that person or who receives on consignment or buys cigarettes for resale in
New Mexico who willfully fails to render accurately the reports required by
this section and any municipal or county officer who approves any
expenditure or expends funds distributed from the county and municipality
recreational fund for any purposes other than permitted by Section 7-12-15
NMSA 1978 is guilty of a petty misdemeanor.

C. Any tobacco product manufacturer, stamping agent or importer of
cigarettes, or any officer, employee or agent of any such entity, who
knowingly makes a materially false statement in any record required to be
kept by the Cigarette Tax Act, or in any report or return required to be filed
with the department by the Cigarette Tax Act, is guilty of a fourth degree
felony.

(Laws 2010, Chapter 5, Section 11)
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7-12-18. REPORTS.--

A. A distributor shall submit periodic reports to the department, in
the manner and on the form prescribed by the department. A distributor
shall submit a separate report for each of its facilities. The information in the
report shall be itemized and shall clearly disclose cigarette brands, quantities
and the type of stamp applied to the packages of cigarettes. A report shall
include:

(1) an inventory of stamped and unstamped packages of
cigarettes held for sale or distribution within New Mexico at the beginning of
the reporting period;

(2) the quantity of stamped packages of cigarettes held for sale
or distribution within New Mexico that were received from another person
during the reporting period and the name and address of each person from
whom each quantity was received;

(3) the quantity of New Mexico stamped packages of cigarettes
that were distributed or shipped to another distributor or retailer within
New Mexico during the reporting period and the name and address of each
person to whom each quantity was distributed or shipped;

(4) the quantity of unstamped packages of cigarettes that were
distributed or shipped to another distributor within New Mexico during the
reporting period and the name and address of each person to whom each
quantity was distributed or shipped;

(5) the quantity of New Mexico stamped packages of cigarettes
that were distributed or shipped to another facility of the same distributor
within New Mexico during the reporting period and the address of that
facility;

(6) the quantity of stamped cigarette packages that were
distributed or shipped within New Mexico to a tribe or tribal member or to
instrumentalities of the federal government during the reporting period and
the name and address of each person, entity or instrumentality to whom each
quantity was distributed or shipped;

(7) an inventory of stamped and unstamped packages of
cigarettes held for sale or distribution within New Mexico at the end of the
reporting period;

(8) an inventory of stamped and unstamped packages of
cigarettes for sale or distribution outside of New Mexico at the beginning of
the reporting period;

(9) the quantity of packages of cigarettes held for sale or
distribution outside of New Mexico that were received from another person
during the reporting period and the name and address of each person from
whom each quantity was received;

(10) the quantity of packages of cigarettes that were
distributed or shipped outside New Mexico during the reporting period;
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(11) an inventory of packages of cigarettes held for sale or
distribution outside of New Mexico at the end of the reporting period;

(12) the number of each type of stamp on hand at the
beginning of the reporting period;

(13) the number of each type of stamp purchased or received
during the reporting period;

(14) the number of each type of stamp applied during the
reporting period; and

(15) the number of each type of stamp on hand at the end of
the reporting period.

B. A manufacturer shall submit periodic reports in the manner and
on the form prescribed by the department. The information in the report
shall be itemized to clearly disclose cigarette brands and quantities. The
reports shall be provided separately with respect to each of the facilities
operated by the manufacturer. A report shall contain the quantity of
packages of cigarettes that were distributed or shipped:

(1) to a manufacturer, distributor or retailer within New
Mexico during the reporting period and the name and address of each person
to whom each quantity was distributed or shipped;

(2) to another facility within New Mexico of the same
manufacturer during the reporting period and the address of the facility;
and

(3) within New Mexico to a tribe or tribal member or to
instrumentalities of the federal government during the reporting period and
the name and address of each person, entity or instrumentality to whom each
quantity was distributed or shipped.

C. The department may require additional information to be
submitted. The department shall establish the reporting period, which shall
be no longer than three calendar months and no shorter than one calendar
month.

(Laws 2010, Chapter 5, Section 12)

3.9.1.16 - REPORTING UNDER SECTION 7-12-18 NMSA 1978

Persons required to submit reports concerning their cigarette transactions, under Section
7-12-18 NMSA 1978, shall do so on a monthly basis. These reports, RPD 41279 Cigarette
Distributor’s Monthly Report and RPD-41280 Cigarette Manufacturer’s Monthly Report shall be
submitted to the department on or before the 25" day of the month after the reporting period.
[3.9.1.16 NMAC — N, 11/15/06]

3.9.1.17 - DOCUMENTATION OF CIGARETTES SHIPPED OUT OF NEW MEXICO
A cigarette distributor who ships cigarettes outside New Mexico must report the quantity
of cigarette packages shipped out of state for each report period using the Schedule C form as an

3.92NMAC Page 34



attachment to the form RPD-41279 Cigarette Distributor’s Monthly Report. In addition to the
reporting function the distributor must maintain the following documentation for three years with
respect to each shipment:

A. bill of lading;

B. delivery receipts;

C. the name and address of persons to whom cigarettes are shipped out of state.

[3.9.1.17 NMAC — N, 11/15/06]
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7-12-19. INTERGOVERNMENTAL AGREEMENTS--NO WAIVER OF
SOVEREIGN IMMUNITY.--

A. The department may enter into an intergovernmental agreement
with a tribe to:

(1) enforce, administer or otherwise implement the provisions
of the Cigarette Tax Act;

(2) increase the ability of the department to account for
packages of cigarettes imported into, sold or transferred within and exported
from the state; and

(3) provide for cooperative tax collection or tax administration
of the cigarette tax.

B. Nothing in the Cigarette Tax Act shall be construed to waive or
restrict the sovereign immunity of a tribe or the state.
(Laws 2010, Chapter S, Section 13)

3.92NMAC Page 36



	Table of Contents
	DATE PAYMENT OF TAX DUE
	A. A distributor selling and shipping cigarettes outside New Mexico may maintain unstamped packages of cigarettes on the distributor's premises if the unstamped packages to be shipped outside the state are kept in a separate part of the distributor's...

